
Mock Tribunal - 12th November 2013 

Learning Points 
By Kenneth Lees, Employment Solicitor 



The Mock Tribunal was based on a fictional case devised specifi-

cally for the event. A number of issues and mistakes were inten-

tionally built into the documents that were issued in advance of 

the Mock Tribunal in order to create a realistic yet balanced case. 

Due to the intentional issues built into the documents they should 

not be used in place of specific tailored legal advice.  

 

Capability Review Process 

 

Where capability issues develop in the workplace employers can try to deal with 

the matter informally by having a discussion with the employee and outline the 

expected improvements. If the employee fails to respond sufficiently to the infor-

mal process then a formal meeting can be arranged. The ACAS Code requires that 

whenever the outcome of a formal meeting could be a disciplinary sanction, the 

employee should be written to and given an outline of the potential sanction, and 

the employee should be advised of the right to be accompanied.  

 

Page 27 of the Bundle is the letter dated 4th February 2013 inviting Stacey Crom-

bie to a capability meeting. This is one of the few compliant documents prepared 

by Simon Taylor– it sets out the allegations to be discussed, explains when and 

where the meeting will take place, outlines the potential outcome and explains 

the right to be accompanied.  

 

Page 32 of the Bundle is the detail of the Performance Improvement Plan. SMART 

objectives should be set where possible; these are objectives that are specific, 

measurable, achievable, realistic and time-specific. Simon can be criticised for 

the targets that he set in the PIP as they are arguably not specific or measurable 

enough – the targets do not say how much of an improvement is required.  

 

Once the targets are established the employee needs to be given a reasonable pe-

riod of time to have a fair chance to achieve those targets. Review meetings 

should be held periodically. The review meetings should focus on what the em-

ployee has improved on, what areas the employee has not made sufficient pro-

gress in, and allow the employee to comment on what they may need to enable 

them to meet the targets that have been set e.g. specific training. The targets 

should be reviewed and set going forwards into the next review period. If insuffi-

cient progress has been made, a separate disciplinary hearing may be convened.  
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Page 35 of the Bundle confirms that Simon set the first review for one month after 

the PIP started. This was interrupted by Stacey’s sickness absence from 18th Feb-

ruary until 11th March. Simon only delayed the PIP review meeting for one week to 

15th March. It would have been fairer to extend the PIP review period to allow for 

the agreed time period for the employee. Stacey has a valid argument that she 

was not allowed sufficient time during the first review period to make the neces-

sary improvements.  

 

Simon combined the review and disciplinary meetings. It is good practice to write 

to the employee to invite her to a review meeting, but it is not a legal require-

ment. However, failing to invite an employee to a disciplinary hearing in writing is 

a breach of the ACAS Code and can result in an uplift in compensation. Simon 

failed to write to Stacey to invite her to the review meeting, failed to write to in-

vite Stacey to a separate disciplinary hearing, failed to warn her of the potential 

outcome, and failed to advise her of the right to be accompanied. Simon’s evi-

dence is that he told Stacey verbally of the right to be accompanied, and that he 

believed that he could rely on the content of the letter from 4th February 2013 

(page 27 of the Bundle) for each hearing that came later, which is simply incor-

rect. By issuing letters dealing with these basic procedural requirements Simon 

Taylor would have faced fewer issues in the Tribunal. 

 

Page 36 of the Bundle is the letter dated 15th March confirming the outcome of 

the meeting. The letter did advise Stacey of her right to appeal the decision. Sta-

cey failed to appeal.  

 

Simon again failed to write to Stacey to invite her to the 12th April PIP review 

meeting, and failed to inform her that a disciplinary sanction could be imposed on 

her, or that she had the right to be accompanied at the meeting. During that 

meeting Simon acknowledged that Stacey had made some improvements against 

the targets that had been set. Despite this he proceeded to jump from a verbal 

warning to a first and final written warning. In disciplinary matters it may be pos-

sible to justify such a step where the failure to improve or misconduct is sufficient 

serious, but this is not likely to be the case where improvements have been made. 

 

At page 38 of the Bundle Simon did advise Stacey of her right to appeal the first 

and final written warning, but she again failed to do so.  

 

As we saw, the PIP was not progressed any further due to Stacey’s sickness ab-

sence and her grievance. 
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Sickness Absence 

 

During sick leave a difficult issue is when is it okay to contact the employee. 

Simon contacted Stacey to ask for an update on an order (Page 33 of the Bundle). 

Whether this is reasonable or not will depend on the circumstances of the case, 

but if contact is made it is best to limit it to obtaining the necessary information. 

 

Where an employee is off work due to sickness it is prudent to hold return to work 

interviews. This enables the employer and the employee to discuss the reason for 

absence and whether anything needs to be changed in the workplace. This should 

not be a ‘tick-box’ exercise but a genuine and constructive conversation. Simon’s 

back to work interview with Stacey on 11th March 2013 (page 34 of the Bundle) 

was okay, but the second interview on 13th May 2013 (page 41 of the Bundle) was 

clearly more destructive than constructive.  

 

The Tribunal heard evidence surrounding the occupational health report at pages 

39-40 of the Bundle. What isn’t revealed in the documents in the bundle is that 

Simon would have needed to comply with the Access to Medical Reports Act 1988 

in obtaining that report. Simon could not simply refer Stacey to occupational 

health. He had to obtain Stacey’s consent to the report, Stacey had the right to 

see the report before Simon received it, and could refuse to allow it to be sent to 

Simon at all. Simon ignored a key recommendation from a report that he commis-

sioned, that the PIP should be suspended. The reasonableness of this decision is a 

matter of fact which will depend of the particular circumstances of the case. We 

have seen this issue had to be dealt with at the Tribunal, all for the sake of a few 

weeks delay.  

 

Grievance Process 

 

Stacey submitted a detailed written grievance on 13th May 2013 (pages 42-43 of 

the Bundle). Most of you will have in place, or routinely recommend to your own 

clients, a form of grievance procedure. The response to a grievance varies from 

policy to policy but the basics are the same – investigation, meeting with the em-

ployee, notification of outcome, appeal. If a grievance is handled correctly, a 

constructive unfair dismissal claim can be avoided. As we have seen the process 

that has been followed is key evidence that the Tribunal has heard.  
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Simon’s failures with the grievance were particularly glaring. Simon failed to 

document his investigation, there are questions over the adequacy of his investi-

gation, and he failed to write to Stacey to invite her to a grievance hearing. We 

have to question why Simon actually dealt with the grievance in the first place – 

as some of the grievances related to him, it would have been sensible for him to 

pass the matter to his brother or perhaps even an external advisor. The outcome 

letter was deficient – you should normally provide some detail as to what investi-

gation you have carried out, the information that you have obtained, and the rea-

son why a particular point is or is not upheld. Simon did advise Stacey of her right 

to appeal, but Stacey failed to do so. Stacey issued the Tribunal claim without ap-

pealing the outcome of the grievance, so is likely to face an application that her 

compensation be reduced due to her failure to appeal. 

 

One of the more frustrating ‘mistakes’ that we built into the case is that the wit-

ness evidence was limited to Simon and Stacey. This was purely an attempt to 

keep the Mock Tribunal within a manageable timeframe. In reality Rick Taylor 

would provide evidence, along with Joan Black, the employee who accompanied 

Stacey to the various meetings. Alternatively, witness summonses could have been 

requested to compel one or both to attend the Trial. Failing to call these relevant 

witnesses meant that potentially critical evidence was not put before the Tribu-

nal, and more pressure was put on Simon and Stacey when giving their evidence.  

 

Preparations for the Employment Tribunal 

 

Finally, a general comment on preparations for Tribunal hearings. As you have 

seen today, in a Tribunal hearing the documents that are produced in dealing with 

an employment issue will be picked to pieces and analysed by the Judge and the 

parties representatives. When issuing employment contracts you should obtain 

signed copies from employees where possible, or keep copies of the letters issuing 

the contracts as proof that the employee has received them. It is important that 

employment contracts and employee handbooks are reviewed and kept up to 

date. Where changes are made to the terms of employment, they should be con-

firmed in writing as soon as possible, and copies of the letters kept. Any docu-

ments that you issue and procedures that you follow should be compliant with the 

principles of the ACAS Code of Practice. Minutes need to be taken in meetings and 

be as accurate as possible. This way you will find it easier to convey your organi-

sation’s message during the Tribunal hearing. 

 

If you have any questions regarding the Mock Tribunal please contact Kenneth 

Lees, Solicitor on 0161 684 6950 or kenneth.lees@pearsonlegal.co.uk  
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