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Have you made plans for what would happen to your company if the person at the
helm were to die suddenly? It is particularly important to make a will if you own all
or part of a business. Pearson Solicitors are well versed in assisting commercial
clients in dealing with their business assets.

Issues to Consider

On my death, will the business have
to be sold or who will continue to
run it on behalf of the family?

Who may be the right person to run
the business in that situation?

What would happen to the key
staff? Is key man insurance in place
so that the family are not put into a
forced sale position?

Have you consulted with all inter-
ested parties and committed your
thoughts to paper as a guide for
your family, staff and shareholders?

What powers and indemnities must
| give to the executors and trustees
of the Will so that they will be able
to run the business?
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Will Business Property Relief from
Inheritance Tax be available?

If the business is to be run by, or on
behalf of, the family how will | be
able to provide for other members
of the family? Will there be
payment by instalments to a trust
fund? Is there enough profit to
afford this?

If the business is a company, are
there any restrictions on the
transfer of shares of the company,

or pre-emption rights, in the Memo-

randum and Articles of Association
of the company?

Will the management structure be

sufficient to continue the running of

the business, or will changes have
to be made?

Is the existing corporate structure
the most appropriate? Is there a
group of companies and if so are
the assets held in such a way that
Business Property Relief will be
available?

What pension arrangements are in
place? Do these still fit your objec-
tives or would an alternative form
of pension better provide for you
and your family?
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What instructions have you given to
the pension company as to your
wishes? Will this be done in the
most tax efficient way?

Will it be beneficial to create trusts
of shares, to split shares or to
create preference shares or
deferred shares in order to achieve
your objectives in a more tax effi-
cient manner?

Business Property
Relief

Business Property Relief from Inher-
itance Tax is available at 100% for a
trading business (not an investment
or property business) which has
been owned for two years. For
example, if someone has owned a
manufacturing company for over
two years, there will be no Inheri-
tance Tax payable on the value of
the shares of the company in the
event of his or her death.

Business Property Relief is available
at only 50% for any land or building,
plant or machinery owned by a
partner or controlling shareholder
but used by the business.

There are several cases which have
looked at whether Business Property
Relief should be available and
whether or not the company is a
trading or investment company.
Mainly, these are in situations
where part of the income of the
business is from investment and
property and part from profit from
trade. It can be difficult to deter-
mine whether Business Property
Relief will be available, although
this is, of course, a very important
issue when considering how much
Inheritance Tax may be payable in
the event of death.
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In looking at this issue it is neces-
sary to consider the overall context
of the business, the capital
employed in the different parts of
the business, the time spent by
employees on the various aspects of
the business, and the relative
turnover and net profit from each of
the activities of the business.

There is no relief if the business is
subject to an agreement that it
should be sold.

Suppose the owner of a business has
shares in a trading company worth
£500,000 and other assets of
£500,000. He proposes to leave the
shares to his wife and the rest of his
estate to his son. The shares left to
the wife will not be subject to any
Inheritance Tax as any gifts to
spouses are exempt. There is an
Inheritance Tax nil rate band of
£312,000 as at 6th April 2008.
Therefore, of the gift of £500,000 to
the son £312,000 will be exempt
leaving a tax liability of 40% on
£188,000, amounting to £75,200.

If, however, the shares in the
trading company had been left to
the son there would have been 100%
Business Property Relief and so no
tax would be payable on the shares
in the business. In addition, the
husband could have left a further
£312,000 to the son free of any
Inheritance Tax, and the balance of
£188,000 to his wife, free of any
Inheritance Tax because of the
spouse exemption.

Trustees’ Powers

As mentioned above, it is necessary
to give the trustees the necessary
powers and indemnities in order to be
able to run the business. These
powers can be summarised as
follows:

® To carry on a business

® To run a business in partnership
with others

® To employ a manager

® To appoint and pay agents

® To use other assets of the estate in
the running of the business

® To incorporate the business

® To borrow

® To permit self dealing

® Indemnities against loss. It will, of
course, be necessary to consider
whether the bank will agree to
such indemnities.

Please note that this is a brief guide
on the impact on a business of Inheri-
tance Tax. Itis important to seek the
advice of your solicitor as each
person’s circumstances are different.
The information in this guide is based
upon the 2008 budget and may be
subject to amendment.

Caring for Clients

Serving the people of Oldham since
1874, the firm today has 10 partners
and more than 65 employees. They
are organised into 14 specialist teams
who provide a comprehensive range
of legal services both to individuals
and businesses. Each case becomes
the responsibility of a partner, which
helps to guarantee a close partner-
client relationship throughout.
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We pride ourselves on offering the

highest standards of client care giving PE ARS
you the most up to date and practical SOLICITORS AND FINANCIAL ADVISERS
solutions to any problems you may

have. We can be contacted outside

normal business hours, and will come

to see you if you are unable to attend
the office.

We believe it is very important that
there should be no hidden surprises
for you when it comes to charges.
The first short interview with us is
free. After that, we keep you fully
advised of our charging methods and
how much you will have to pay.

DISCLAIMER

The information contained in this document is for general guidance on matters of interest only. The application and impact

of laws can vary widely based on the specific facts involved. While we make every effort to ensure that the information

given is accurate given the changing nature of laws, rules and regulations, and the inherent hazards of electronic
communication, there may be delays, omissions or inaccuracies in information contained in this document. We make no
guarantee of its accurateness, comprehensiveness, suitability or timeliness or of the results obtained from the use of this
information, express or implied, including, but not limited to fitness for a particular purpose. In no event will Pearson
Solicitors and Financial Advisers, or the partners or employees thereof be liable to you or anyone else for any decision made

or action taken in reliance on the information in this document or for any consequential, special or similar damages, even if
advised of the possibility of such damages. Accordingly, the information on this document is provided with the understanding
that the authors and publishers are not herein engaged in rendering legal advice. As such, it should not be used as a substitute
for legal advice. Before making any decision or taking any action, you should consult a Pearson Solicitors and Financial Advisers
solicitor. If you are interested in any of the issues raised in this document or if you require further explanation or clarification,
please get in touch with us for a more detailed and comprehensive conversation.

To speak to a solicitor about any of the issues raised in this User Guide, please call 0161 785 3500
or email: enquiries@pearsonlegal.co.uk
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